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1.

Final Report of the ENCJ’s 4" Project Group

“Requests for Co-operation”

Introduction

For several years, the ENCJ has focused on sharthgal experience

and promoting best practices with a view to inargaghe quality and

efficiency of justice in Europe. This began witletestablishment of a
network for the exchange of information amongst Mers and

Observers. The next step was the formulation @bmenendations,
guidelines and standards in areas such as judiui@pendence, ethics,
guality management, transparency, and timeliness.

This project was born from the idea that the tirad bome for the ENCJ
to establish a system whereby it could providestesce to Councils for
the Judiciary in the implementation of its recomuheions, guidelines
and standards, and in problem solving. The cdnees that such
assistance would be provided in the form of co-apen in response to a
request from the Council concerned.

As a result, this project group was establisheekeomine:-

(1) the methods by which the ENCJ could respond toastgufor co-
operation from ENCJ Members and possibly from ather

(2) the appropriate limits of that co-operation; and
(3) the advantages and the risks involved.

The project group has considered these questichdras stated its main
conclusions in this report. It has also agreed mbeommendations
contained in the Appendix as defining the basisthedooundaries of this
new ENCJ activity.

The members of the project group comprised reptasees of 16
member countries (Belgium, Bulgaria, England andléd/aDenmark,
France, Hungary, Ireland, Italy, Lithuania, Polaffrtugal, Romania,
Scotland, Slovakia, Slovenia and Spain) as welteggesentatives of 1
observer country, Turkey. The project group wasreldaand coordinated
by Mr Justice Geoffrey Vos representing the Jud@®sncil of England
and Wales.

The project group met on the following three ocoasi-

(1) A kick-off meeting in Den Haag on 1%nd 16' September 2011.



(2)

3)

A meeting in London on 25November 2011, at which a detailed
blueprint document incorporating members’ commemsas
discussed.

Meetings in Rome on"5and &' March 2012, at which a draft of
the project group’s report and members’ written ownts were
discussed.

Since the kick-off meeting, the project has beemswmered in the
following 7 areas:-

(1)
(2)
3)

(4)
(5)
(6)
(7)

Making the request for co-operation.
The ENCJ’s consideration of the request for co-aten.

The appointment of representatives to deal withréggiest for co-
operation.

Financing the delivery of the co-operation.
Methods of delivery of the co-operation.
Reporting on the response to the request for coatipa.

The risks associated with the response to the stqice co-
operation.

This report follows the same sequence.



1. Making the request for co-operation

8.

10.

The project group considered the following 3 mairestions under this
head:-

(1) From whom should requests be accepted?
(2) To whom should requests be made?

(3) In what form should requests be made?

From whom should requests be accepted?

The project group took the view that the two maspartant questions
were:-

(1) Whether requests must come from a Council for tiaiciary of
the requesting state or an equivalent body, or kéretequests
should be accepted from groups or associationsdgfgs, and if so,
what types of judges’ groups?

(2) Whether requests should be accepted from any, fasd which,
states apart from those that are represented by beesmand
Observers of the ENCJ?

Both questions require a consideration of Artidesnd 4 of the Statutes,
Rules and Regulations of the ENCJ, which providiobews:-

Article 3.1: “The Association has as its aim the improvement-of ¢
operation between, and good mutual understandingreyst, the
Councils for the Judiciary and the members of thdiciary of both
the European Union Member States and of any Eumopdaion
candidate Member States

Article 4: “...the objectives of the Association are co-operation
between members on the following: ...

- Exchange of experience in relation to how the jiadjc
Is organised and how it functions;

- Provision of expertise, experience and proposals to
European Union institutions and other national and
international organizatior's

Article 6 which governs membership and the stafu®loservers is also
relevant. It provides as follows:-

Article 6.1: “Membership is open to all national institutions of
Member States of the European Union which are iaddpnt of
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11.

12.

the executive and legislature, or which are autooos) and which
ensure the final responsibility for the supportlod judiciary in the
independent delivery of justite

Article 6.5: “The status of observer may, at its request, betgdan
by a unanimous decision of the General Assembly to:

- The Ministry of Justice in European Union Member
States where institutions as specified in Article @b not
exist.

- The institution as specified in article 6.1 fromr&poean
Union candidate states [and the Member States ef th
European Economic Area’...

Article 3 seems to make two things clear: first tiine ENCJ is concerned
with the relationship between judges and Counaildiiferent states, and
secondly that the states in question are Europeaon“EU”) Member
States and candidate Member States. The prowsiold, however, also
be read as indicating that the ENCJ was establigshednprove co-
operation and understanding between individual cit&iand the judges in
that state. It is to be noted that the emphasigpa the improvement of
co-operation and understanding, which is precisiedy objective of this
project.

Article 4 emphasises the objectives of the ENCihelsding co-operation
between Members in relation to the organisation &mittioning of
judiciaries, and the provision of experience toioral organisations
within a state. Both objectives are relevant t® ¢h-operation proposed
by this project.



13.

14.

15.

From what bodies should requests be accepted?

This question provoked more debate than any otbasidered by the
project group. Ultimately, the competing positiaesolved themselves
into the following two possibilities:-

(1) Option 1: Only Councils themselves: Requests should only be
accepted from Members or Observers of the ENCJrom f
Councils or equivalent bodies in some other Europsates. In
essence, this view was expressed by those thaglthdbat no
request could be satisfactorily dealt with if itdiot have the active
support of a requesting Council or an ENCJ Observer

(2) Option 2: Councils themselves or judges groups wWitapproval

from their Council: Requests should be accepted from Members

or Observers of the ENCJ or from Councils or edeivabodies in
some other European states, or from significanuggoof judges
with the express consent or approval of their Cdunc

The project group agreed early on that requestsldhwot be accepted
from individual judges, as it would be undesiralite the ENCJ to

become involved in parochial disputes. There \wasever, more debate
about whether it might be appropriate for the EN&CBBecome involved in
circumstances of which the following are examples:-

(1) If a group of judges were concerned about the gtbica decision
made by their Council, and thought there was atbkreed or actual
contravention of recommendations, guidelines ornddads
promoted by the ENCJ.

(2) If a union of judges or prosecutors contended iisaCouncil or
Ministry of Justice was adopting an approach to, gayms and
conditions or pensions that contravened establistieNdCJ
principles and standards.

(3) If it were alleged by a group of judges or prosecstthat a
disciplinary procedure was being used so as toatére the
independence of the judiciary.

In each of these cases, although the ENCJ mighinbeentangled in a
dispute between the national government and indaligudges, it could
also be said that important principles establisaed promoted by the
ENCJ were at stake, and that the ENCJ’s main perp@4o promote
adherence to best practice by its Members.



16.

17.

18.

19.

The project group also took into consideration thahumber of other
European bodies respond to requests from groupsdges in respect of
guestions of judicial independence and in otheasrelt was, therefore,
important that the ENCJ did not duplicate what othveere already doing.

In addition, the project group considered the kofdrequests that are
likely to be raised by Councils as opposed to otfreupings of judges
and prosecutors. The requests that may be expgotadCouncils would,
in all probability, relate more generally to thetjae system — in a word,
they are likely to be ‘systemic’. Requests fronougs of judges would
perhaps be more likely to relate to a specificrimaéproblem. Both kinds
of request could, of course, bring into focus tlestlpractices advocated
by the ENCJ.

The project group ultimately concluded that it ddoecommend Option
1. Its reasoning can be summarised briefly as\il-

(1) The main purpose of this project is to establigystem whereby
the ENCJ can respond to requests that raise issureerning the
improvement of a judicial system or the attainmeinthe ENCJ’s
recommendations, guidelines and standards. This best be
fulfilled by other Councils collaborating and coespting with the
requesting Council to resolve its perceived problem

(2) The ENCJ is established to improve co-operatiowéen Councils
in different EU Member States and candidate Mendliates. It is
beyond the scope of the ENCJ’s aims and objecfives to act as
an intermediary between a Member State’s Councdl as
Government. If the ENCJ were to accept requests funions or
groups of judges within a Member State, it wouldeféaoo great a
risk of becoming embroiled in internal politics.f & group of
judges raises a question with its Council, that @ducan, of
course, make a request if it sees fit.

(3) If requests were accepted from groups of judgesiethvould be
insoluble issues as to the lines of reporting. ENCJ cannot co-
operate with or assist external bodies, such asiges’ union in a
Member State, without risking conflict with the EBIE own
Members. The ENCJ is no more than an associationtso
members, so can only act at the behest of ons afeimbers.

(4)  Whilst the project group understood the benefitsaoflexible
approach, it was thought best to have defined dimit the first
instance. Article 4 of the ENCJ statutes will aywarovide some
flexibility if a deserving and funded project oulsithe boundaries
agreed were to present itself.

Once the process of co-operation has been triedtestdd, it will be
possible for the ENCJ to consider, with the benefitreal experiences,

7



20.

whether to expand the ambit of the project. Far itltial period, the
project group felt it was most prudent to adopt Sadest course of
accepting requests only from ENCJ Members and @bser

The project group considered whether acceptingegigurom Observers
would broaden the ambit of the project beyond Casirend equivalent
bodies, but decided that it would be undesirablextcude Observers on
the grounds that the state they represented hadCouncil for the
Judiciary or even an equivalent body. It can &lsmoted that Observers
include Councils and equivalent bodies from cartgidlddember States.



21.

22.

23.

24.

25.

26.

From what states should requests be accepted?

It is plain that the ENCJ cannot accept requestsnfia Council or

equivalent body in any state however remote fromopge or the European
Union. The project group did, however, carefulynsider whether the
ENCJ ought to be responding to requests from Cdaunmgi states that
aspire to EU membership, and are attempting toongthe standards of
their justice systems for that purpose. The twewg that were initially

considered by the project group were as follows:-

(1) Option A: requests should only be accepted from Councils or
equivalent bodies in Member States and those stetesh have
been formally accepted by the EU as candidate MeStaes.

(2) Option B: requests should be accepted, subject to an aliagr
discretion, from Councils or equivalent bodies irrivber States,
candidate Member States, and from potential cateliddember
States.

At the moment, the formally accepted candidatesEldrmembership are
Croatia (which is, subject to treaty ratificatiaa,oecome a member of the
EU on f' July 2013), the former Yugoslav Republic of Maceido
Montenegro, Iceland, Turkey, and Serbia.

The EU designates potential candidates for EU meshie so this
category is not an open-ended or ill-defined onAt present, these
potential candidates for EU membership are Bosmid lderzegovina,
Kosovo under UN Security Council Resolution 1244] albania.

The project group, as we have said in paragraphlBfately concluded
for a slightly broader formulation so as not to lage Observers that are
not representing a Council for the Judiciary orrea@ equivalent body.
Its recommendation is thatequests should be accepted, subject to an
over-riding discretion, from ENCJ Members or Obseners, and from
Councils or equivalent bodies of EU potential candiate Member
States It will be observed that this formulation incksl Councils and
equivalent bodies of candidate Member States fallhom are or become
Observers.

One of the ENCJ's main objectives is to help statest aspire to
accession to the EU to improve their justice systeifthe ENCJ would be
failing in its duty if it ignored European statdémt were likely to become
candidates, but had not yet achieved that status.

There is no difficulty in identifying potential cdidate Member States,

even bearing in mind the lack of a formal procesden which the EU

defines a state as a “potential candidate Membatie’'St The EU enters

into discussions with certain states with a vievicionally declaring their

candidature; and it is those states that are cerexideligible for the

purposes of the ENCJ responding to requests fapeoation. The ENCJ
9



27.

28.

will, in any event, retain an over-riding discretito refuse a request from
an inappropriate source.

Whilst Article 3.1 specifically refers to candidaMember States, the
project group did not regard the article as exclgdihe power of the
ENCJ to respond to requests from potential cane&atit would be
surprising if the ENCJ were mandated to refuseamsystance to Councils
for the Judiciary, even from non-European stafes,were thought that,
in a special case, the experience of its membeudd coe of specific
benefit to that Council.

Some members of the project group thought thatedapon Article 4,

requests for assistance might properly be accefitad Councils or

equivalent bodies in all of the 17 European states are not members of
the EU. Though this would greatly widen the scopeéhe project, the

requests could be limited to those involving theormamendations,

guidelines and standards advocated by the ENCJe prhject group

decided that, for the time being, this would beridde too far; but it was
accepted that it could be considered again in éuyears, having regard to
the flexibility in article 4.

10



29.

30.

31.

32.

To whom should requests be made?

The project group concluded that requests shouldnizgle to the
President, who is content that he should be thdwofor this purpose.

The project group thought that the President shautdmatically share a
request with the other members of the Executiver@8oand that the
Executive Board should have the final responsybifitr dealing with

requests.

The form of the request

The project group agreed unanimously that all retpuéor assistance
should be in writing, and should include a cleaittem definition of the

problem upon which co-operation is sought, andefivant information

and documentation. The nature and scope of thecylar project must
be clear and be properly recorded. Beyond thatieler, it was agreed
that the request did not need to be in any padicidrm. Requests will
relate to many different issues, and it would bduly restrictive if each

one had to be made in a particular form.

The ENCJ’'s website should set out clearly the wgatepplicable to
requests for co-operation (as to which see below).

11



2. The ENCJ’s consideration of the request for coferation

33.

34.

35.

36.

37.

38.

39.

The project group took the unanimous view that eacjuest should be
considered and decided upon by the Executive Boaftie President
concurred with this approach.

It is axiomatic that the President would report m@dl requests received
and the response of the Executive Board to thenthéoimmediately
subsequent steering group meetings and annual bssgm

The reason for this consensus is that requests twedie dealt with

promptly, and there are currently only 3 steerimgug meetings each
year, and only one General Assembly each yeawa# also agreed that
the ENCJ would need to set out on its publicly asitde website the
procedure that will be adopted once a requestived.

The more difficult question under this heading vilas criteria against

which requests for co-operation should be consilereThe section

concerning requests for co-operation on the ENGué&bsite should

include the criteria against which requests wowdbnsidered, alongside
an explanation of the procedure to be adoptedcriteria, therefore, need
to be clear.

There was general agreement within the membetsegbitoject group that
the primary purpose of the ENCJ’'s response to iqushould be to
promote the better implementation of the recommeods, guidelines
and standards that the ENCJ has developed sinagcéption. But this
agreement does not wholly answer the questioneopthcise limits of the
criteria against which the ENCJ should responctpests.

For example, when the project group first met,ahsidered that one of
the criteria might state expressly thathe¢ ENCJ would not normally
expect to provide assistance where the issue coscer involves a

dispute between the requesting council and the rgovent of the

requesting state After further debate, however, the project gyou
thought that such a criterion was unnecessarygestneould be up to the
Executive Board to be astute to ensure that the EM& not drawn into a
political dispute. Whilst acknowledging the forcktbis premise, several
members of the project group thought that the ENGUId become

involved if its recommendations, guidelines andndtads were being
blatantly flouted by a Council or by Governmenti@tt In such a case, it
would be open to the ENCJ to make it clear, att)dhat it would prefer

to see its principles respected, and that thatdconly be achieved if it

responded to an appropriate request.

The project group considered a number of exampfeth® kinds of
request that might be received and that would ctlyer indirectly, raise
this potential conflict. Such examples includee fibllowing:-

12



40.

41.

(1)

(2)

3)

(4)

A request from a Council to advise on how to deth wroposed
legislation to change the system for appointmerjudfies in such
a way as would exclude or restrict appointmentsnfome section
of society or one region.

A request from a Council to consider its approachrider-funding
of the judicial system leading to significant bdogs in the
disposal of cases.

A request from a Council to advise on how it shorgdpond to
proposals to close important court centres.

A request concerning a new disciplinary procedwe jidges,
which has resulted in the removal of judges whandbdeal with
administrative disputes involving the Governmenivays that the
Government approves.

After considerable discussion at its three meetirtbe project group
recommends that the ENCJ adopts the following reaite

(1)

(2)

The ENCJ’s objective is to try to assist where theequest for
co-operation seeks collaboration with a view to redving an
issue relating to:-

(@) the improvement of a judicial system or the attainnent
of the ENCJs recommendations, guidelines and
standards; and/or

(b) the effective and efficient disposal of judicial bsiness.

The ENCJ is not obliged to provide co-operation omssistance
in any case. Each case will be considered on iterts.

In dealing with a request, the ENCJ should inquoiréhe requesting party
as to what else is being done by other agencieghabit can avoid
interfering with steps being taken by other bodesviding similar or

complementary assistance.

13



3. The appointment of representatives to deal withthe request for co-

operation

42.

43.

44.

45.

46.

The project group was in general agreement thatBkecutive Board
should appoint appropriate representatives to de#h a particular
request.

There was some discussion about whether it miglitelsgable to provide
that:-

(1) the representatives appointed to deal with eachliesggshould
include more than one nationality, so as to mamntde pan-
European nature of the ENCJ’s treatment of a régues

(2) each Member Council should provide a list of expeeady, able
and willing to help with requests of a particulature.

The areas in which experts in particular fields nimy required were
considered to include in particular the following:-

(1) Judicial independence.
(2)  Judicial ethics.

(3) Methods and terms and conditions of appointmentpleyment
and promotion of judges and prosecutors.

(4) Judicial disciplinary procedures.
(5)  Judicial complaints procedures.
(6) Timeliness.

(7)  Judicial training.

(8)  Judicial financing.

(9) The administration and finances of the courts amdicjary, and
legislation concerning these matters.

Ultimately, the project group recommends that regitbf the proposals in
paragraph 43 is appropriate. It was concluded tth@tENCJ needs to
approach each request for co-operation with maxirfiexibility.

It would also be problematic to make it a requiratt@at multi-national
teams be appointed in each case. It may, for ebearnp impracticable in
cases of urgency to appoint more than one apptegserson to deal with
a particular request. Whilst it would certainly dhesirable in many cases
for multi-national teams to be appointed, the mbgroup recommends
that each request is dealt with by the ExecutivarBmn a case-by-case
basis. In principle each ENCJ Member ought to bing to arrange for

14



47.

such assistance when called upon to help but it beaympracticable to
name individuals who can be made available at stairte.

Lists of experts would not be as useful as mightirat appear. Such
experts will inevitably have busy diaries, and itl we necessary to find
an appropriate person or persons at short nofibe. experts that might be
suggested by different Members will change quiggdiently, and requests
in a particular field may not often be receivecheTExecutive Board will

be best placed to select experts with appropriajgereence when a
particular request is received. They will knowonis best qualified at
that specific time. And they will be able to askre or all Members for
their proposals if they are unable to find suitabkperts when they
require them.

15



4. Financing the delivery of the co-operation

48.

49.

50.

51.

52.

53.

The project group agreed that the starting pointhe funding issues was
that the ENCJ could not embark upon a project tal eath a request
unless funding was available in advance to enalbtedo so.

It was, therefore, decided that the default positi@s that the requesting
party would need to fund the ENCJ to deal withrétguest. Accordingly,

the requesting party should be asked to say iredsest whether it was
able to fund the request itself.

That said, many members of the project group weng keen not to
discourage requests from less well-funded councilswas thought that,
in many cases, there would be other ways in whichight be desirable
and/or possible for the ENCJ to fund the costsealidg with a request.
These possibilities can be broken down into thie¥ahg:-

(1) Funding by the ENCJ itself.
(2) Funding by those delivering the co-operation.

(3) Funding by other charitable or pro bono bodies atiomal
Governments.

(4) Funding in advance by the European Commission.
(5) Ad hoc funding by the European Commission.

Before addressing these funding methods, the grgjexup considered
whether funding should be limited to the out of ketcexpenses of those
involved in the co-operation project, or whetheshbuld include alsper
diemallowances for the personnel involved or their Eyipg Ministries
of Justice.

There was general agreement that the ENCJ shotldeosome involved

in paying wages or salaries for the time of thes@lved in delivering its

projects. It was expected and intended that thliedeering assistance
would only be called upon infrequently, so thatvdguld be inappropriate
for them to be remunerated or for the ENCJ or duypesting state to pay
‘back-fill’ costs, occasioned by their absence fribi@ir normal duties.

Funding by the ENCJ itself

The ENCJ will not be able to fund any substant@dts associated with
requests for co-operation. But it may be abledfvayy some minor travel
costs associated with the most deserving and impbrequests. Such
funding should be entirely in the discretion of tReesident and the
Executive Board.

16



54.

55.

56.

57.

58.

59.

Funding by those delivering the co-operation

Provided individual representatives from individlNCJ members are
not asked to deal with requests too frequentlyrethmay well be
deserving cases in which the representatives tHeassmight be prepared
to fund their out of pocket expenses in dealinghwite request. Other
possibilities include the representatives payingvel costs, and the
requesting state paying hotel and food expenses.

It was generally agreed that this method of fundéhguld be neither
discouraged nor compulsory.

Funding by other charitable or pro bono bodiesatiomal Governments

This method of funding is a real possibility in soases. But it will be

case sensitive. It was generally agreed, howelat,a deserving request
was unlikely to fail for want of third party fundin and that the ENCJ
should be astute in individual cases to obtain ifugppdrom a range of

Governments or philanthropic bodies wherever péssib

Funding in advance by the European Commission

It would in theory be possible to apply to the Epgran Commission for
funding of the co-operation project in advance. efEhare, however, a
number of difficulties with this proposal, nameliiat the European
Commission only funds 70-75% of any project, arat thcan often take
time for a project to be approved.

It was, however, considered that in the future adtems progressed it
might be possible where necessary to make applitatio the European
Commission to gain funding for some aspects astutiaith this project.

Ad hoc funding by the European Commission

Ad hocfunding from the European Commission was geneiadireed to
be even more impracticable than advanced fundlhas to be borne in
mind that the European Commission does not nornfaltg projects in
that way.

17



5. Methods of delivery of the co-operation

60.

61.

62.

63.

The working group concluded that methods of dejivier each request
for co-operation should remain flexible. Much wdiépend on the nature
of the request and the actions required to fulfil i

In general terms, however, it is to be expected dhscoping visit to the
country of the requesting party will be required nmany cases. In
addition, the value of visits by representativesha requesting party to
other ENCJ states should not be under-estimated.

It would also be preferable for the requesting yp#wtbe responsible for
the organisation of visits so as to ensure thaB&iN€J office is not over-
burdened.

The project group considered whether details ojegtalelivery should be
included in the ENCJ website. It was decided th& might become
desirable once there has been experience of dewliitiga variety of
requests, but that it would be undesirable forrtimment for the ENCJ’s
delivery methods to be circumscribed in this way.

18



6. Reporting on the response to the request for aoperation

64.

65.

66.

67.

The project group agreed that the representatigpsiated to deal with
each request for co-operation should make a rdpatie President and
the Executive Board at the conclusion of its woilkie reports would be
made available to subsequent meetings of the Ste@dmmittee and of
the General Assembly, unless confidentiality iscepmlly agreed in

advance.

The reports should not necessarily be in any pitesttrform, but should
contain information directed at how future requesis be dealt with more
effectively and more efficiently.

It was also agreed that the requesting party shbalédsked to make a
report from its perspective on how successfullyghgect was delivered.
These reports too should be transmitted to theriBge€ommittee and the
General Assembly. It would be preferable if trepart were agreed with
the ENCJ before it was promulgated.

The General Assembly could approve a report onnibeconfidential
experiences gained from dealing with requests $srstéance each year to
be posted on the ENCJ's website. Alternativelye #resident could
include a report on the process in his annual tguusted on the website.

19



7. The risks associated with the response to thegeest for co-operation

68. In considering the 6 points dealt with above, thejgrt group has
considered a large number of risks that may ansen the project. The
risks can be broken down into risks for (a) thecess of the response to a
particular request for co-operation, and for (kg #NCJ in undertaking
this project. Several of the risks identified lvelbave ramifications for
both the project and the ENCJ itself.

69. Essentially, the project group concluded that, med Iits
recommendations were followed, the risks it hacdiified were worth
taking in order that the ENCJ could respond efietyi to genuine
requests for co-operation.

70. The main risks associated with the ENCJ respondingequests for
assistance can be categorised as follows.

(1) The risks that the ENCJ might overstep its appaterauthority by
becoming too closely involved in one Council’s aeaor by being
seen to be meddling in the internal politics of anvber State, or
by being manipulated by persons within the requgsparty.

These risks will be ameliorated by the applicatainthe
above criteria, and by the exercise of approprderetion
by the Executive Board in responding to particuéajuests.

(2) The risk that the personnel involved in the co-apjien might be
inadequately experienced or otherwise problematic.

The risk will be minimised by careful selection tfe
appropriate representatives to deal with each stque

(3) The risk that the subject of a request might béebelealt with by
another institution, such as the European Judidighining
Network.

The Executive Board should be astute to ensure tteat
ENCJ is the appropriate body to deal with any paldr
request.

(4) The risk that the ENCJ might inadvertently findeltsinterfering
with bilateral co-operation between councils.

Bilateral co-operation between councils is to beoemaged.
But, provided that the Executive Board make appab@r
enquiries before embarking on any project, themukhbe
no risk that the ENCJ will interfere with or distuplateral
co-operation.
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(5) The risks occasioned by responding to requests foodlies or
individuals other than ENCJ Members or Observers.

This risk has been dealt with extensively aboveslation to
the question of the entities from which requestsugh be
accepted. Provided that the precautions menti@exe
are observed, there should be minimal risk to tNEE and

its Members.

(6) The risk that the ENCJ will receive too many redsidsr it to be
able to handle them effectively.

The Executive Board can control the responsesdoeds,
and will be able to ensure that the ENCJ does wet-o

stretch its capability and capacity.
(7)  The financial risks for the ENCJ.

Provided that the costs are covered, as recommeaiuBa,
before any project begins, there should be no GrEmisk
to the ENCJ.
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Conclusions

71.

72.

The project group has drafted a summary of themasendations that it
proposes for adoption at the General Assembly iblidu The document
could form the basis of the page relating to retpuges co-operation that
might appear on the publicly accessible ENCJ wepshould the project
group’s recommendations be accepted.

The project group was unanimously of the opinionatth if,
notwithstanding the potential pitfalls identifietbave, co-operation and
assistance can be made available to Councils #w®kt i$, it would much
enhance the reputation of the ENCJ. It would fertbne of its most
important aims, namely to improvecd-operation between, and good
mutual understanding amongst, the Councils for dbdiciary and the
members of the Judiciary of both the European Uhitember States and
of any European Union candidate Member States

Geoffrey Vos
Project Co-ordinator
16" March 2012
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Appendix

A summary of the recommendations that the project mpup proposes for
adoption at the ENCJ’s General Assembly in Dublinn May 2012

The project group recommends that the ENCJ shouldture deal with requests
for co-operation received based upon the followarigciples and criteria.

1. The request for co-operation or assistance

1. Requests for co-operation or assistance willobly be accepted from
Members or Observers of the ENCJ or from Councilsquivalent bodies
of EU potential candidate Member States.

2. Requests for assistance should be made in wriiddressed to the
President of the ENCJ, and should include a cledten definition of the
problem upon which co-operation is sought, andefivant information
and documentation. The requesting party shouldencédar whether any
other Councils or European agencies or organisati@ve any current
engagement in relation to the matters raised byateest.

2. The ENCJ’s consideration of the request

3. Each request for co-operation will be considexed decided upon by the
Executive Board of the ENCJ, upon the basis ofdhewing criteria:-

(1) The ENCJ’s objective is to try to assist wh#re request for co-
operation seeks collaboration with a view to resgvan issue
relating to:-

(@) the improvement of a judicial system or the attanimof
the ENCJ's recommendations, guidelines and stasdard
and/or

(b) the effective and efficient disposal of judicialsmess.

(2) The ENCJ is not obliged to provide co-operatmnassistance in
any case. Each case will be considered on itstsneri

3. The appointment of representatives to deal witkthe request

4. The Executive Board will, if it chooses in itsctetion to respond to the
request, appoint appropriately qualified expertr@spntative(s) from a
Member Council or Councils to deal with a particukquest.
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4. Financing the delivery of the co-operation or agstance

5.

Unless other funding is available, the requegsparty should say in its
request whether it is able to pay the out-of-poekgtenses occasioned by
the ENCJ’s response to the request. Such out-ckgiocexpenses will
comprise travel and subsistence expenses for pnesentatives appointed
to deal with the request, but not gogr diemallowances for such persons.

If the requesting party is unable to fund thguesst, it can discuss with the
ENCJ’s administration the possibility of funding by ENCJ itself, the
EU, or by pro bono bodies or national Governmentee ENCJ will not
respond to any request until appropriate funding @ace.

5. Methods of delivery

7.

The ENCJ will decide whether to respond and howespond to each
request for co-operation made. It will inform tlegjuesting party of the
procedure and process it proposes to adopt.

The requesting party should expect to be resplenfor the organisation
of any visits in country required as part of thep@nse to the request.
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6. Reporting on the outcome of the request

9.

10.

The representatives appointed to deal with @aghbest for co-operation
will make a report to the President and the ExgeuBoard at the
conclusion of its work. The reports will be madaiéable to subsequent
meetings of the Steering Committee and of the Gémessembly. They
will be aimed specifically at assisting the ENCJ deal with future

requests more effectively.

The requesting party will also be asked to mekeport at the conclusion
of the project describing from its perspective hawecessfully the request
was handled.
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